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We granted an interlocutory appeal pursuant to Rule 9
of the Tennessee Rul es of Appellate Procedure to determne if the
Trial Court was correct in allowng the Plaintiffs, Gerald L.
Martin and his wife, Judy A Martin, to anmend their conplaint to
seek damages for Ms. Martin's personal injuries in addition to a

| oss of consortiumclaimshe sought in the original conplaint.



The complaint was filed in this cause on January 19,
1993, seeking damages for personal injuries to Gerald L. Martin
and, as already noted, |oss of consortiumas to his wife, Judy A
Martin, resulting froma vehicul ar accident occurring on Apri

30, 1992.

Thereafter, on Decenber 20, 1993, the Martins noved to
anend their conplaint to allege personal injuries to Ms. Martin
and, on January 20, 1994, filed a proposed anmended conplaint with

the Court.

In response, the Defendant, Paul M Trice, filed a
notion to dismss, alleging Ms. Martin's anmended cl ai m was
barred by T.C A 28-3-104, the one-year statute of linmtations

applicable to personal injuries.

By order entered on Novenber 3, 1994, the Trial Court

al |l owed the amendnent and denied M. Trice's notion to dism ss.

Thereafter M. Trice noved that he be allowed an
interlocutory appeal, which was granted by the Trial Court and

al so by this Court.

Turning to the nerits of this appeal, we first observe
that the notion seeking the amendnent, which was filed on
Decenber 20, 1993, alleges that Ms. Martin had, "recently been

di agnosed as sustaining extensive and serious injuries as a



result of the accident.” There is no other proof or pleading in
the record touching on this subject. In Tennessee, the discovery
rul e obtains and a statute of limtations does not begin to run

until parties know or should have known that they have a cause of

action. Beaman v. Schwartz, 738 S.W2d 632 (Tenn. App.1986). In

view of the present status of the record, we believe the Trial

Court properly allowed the amendnent proffered.

We al so believe in the interest of judicial econony
that we should address the nore difficult question which may
ari se, depending on the proof, as to the know edge Ms. Martin
had or should have had regarding her injuries. That question is
whet her, under the provisions of Rule 15.03 of the Tennessee
Rules of G vil Procedure, a personal injury claimof Ms. Mrtin
shoul d relate back to the filing of her claimfor |oss of
consortium even though she knew or should have known of her
i njury nore than one year before the filing of the notion to

anend.

The cases we have reviewed are in agreenent that a new
cause of action nmay not relate back to save a claimotherw se
barred by a statute of limtations. |In the recent case of Rainey

Bros. v. Menphis and Shel by County, 821 S.W2d 938 (Tenn.

App. 1991), Judge H ghers addresses the question in a case where
the original conplaint attacked the action of Menphis and Shel by
County Board of Adjustnment on the theory that they had acted

illegally, arbitrarily and capriciously, and sought an injunction



as well as nonetary damages. The anended conpl aint, however,
pressed a claimfor inverse condemmation and viol ation of 42

U S C 8§ 1983.

In affirmng the Trial Court's denying the anendnent
because ti nme-barred, Judge H ghers nmade the foll ow ng observation

(at page 941):

As provided in Rule 15, only those clains which
rel ate back to the original pleadings are saved from
the effects of the applicable statute of |imtations.
Tenn. R Civ.P. 15.03. However, where the anmendnent in
subst ance rai ses a new cause of action, the courts have
repeatedly held that the amendnent does not rel ate back
to the original pleadings and the statute of
limtations continues to run until the anmendnent is
filed. Energy Sav. Prods. Inc. v. Carney, 737 S.W2d
783 (Tenn. App. 1987). Thus, the real question is
whet her the anendnents raise a new cause of action

There are several nethods of determ ni ng whet her
an anmendnent raises a new cause of action or nerely
rel ates back to the original pleading. See Ganble v.
Hospital Corp. of Anerica, 676 S.W2d 340 (Tenn.
App. 1984). Tennessee courts have generally foll owed
the statutory standard that the amendnent nust arise
fromthe sanme conduct, transaction or occurrence as set
forth in the original pleadings. Karash v. Pigott, 530
S.W2d 775 (Tenn.1975). Notice to the defendant is not
expressly required by the statutory standard for
relati on back but the Tennessee Suprene Court has
determned that notice is the critical elenment involved
i n determ ning whet her anmendnents to pl eadings rel ate
back. Floyd v. Rentrop, 675 S.W2d 165, 168
(Tenn. 1984).

We do note, however, that an earlier case cited by

Judge Highers, Energy Saving Products, Inc. v. Carney, 737 S.W2d

783 (Tenn. App. 1987), reversed the trial court in not allow ng an

anendnent. |In that case the original suit sought to recover a



debt owed upon an open account. The anmendnent included an

al l egation that the defendant's fraudul ent m sconduct had i nduced
the plaintiff to provide the goods and services. This Court held
that the anmended conplaint raised a cause of action which rel ated
back in that it grew out of the same "conduct transaction or

occurrence which is the basis of the original suit."”

Qur reading of the two cases persuade us the present

case is controlled by the holding in Rainey Bros. W reach this

concl usi on because--al though the injury received by Ms. Mrtin
grew out of the sane accident in which she sought |oss of
consortium-it is in fact a new cause of action in that the
original conplaint sought damages she sustained by reason of her
husband' s injuries, and the anmended conpl ai nt by reason of her

own injuries.

Moreover, as will be noted fromthe material quoted

fromRainey Bros., it is necessary to show that the Defendant had

notice of her claimwthin the statutory period. There is no

such showing in the record.

I n conclusion, we point out that our resolution of this
appeal preserves for Ms. Martin one full year to assert her
claimafter she knew or should have known she had a cause of
action. To hold otherwise would give preferential treatnent to

those filing separate and distinct causes of action, a result



whi ch we do not believe was intended by our Suprene Court, which

proposed the Rule, or the Legislature, which adopted it.

For the foregoing reasons the judgnment of the Trial
Court is affirmed and the cause remanded for proceedi ngs not
I nconsistent with this opinion. Costs of appeal are adjudged

against M. Trice and his surety.

Houston M Goddard, P.J.

CONCUR:

Don T. McMurray, J.

Charl es D. Susano, Jr., J.



